
THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT

Docket No. 08-E-0053

In the Matter of the Liquidation of
Noble Trust Company

LIQUIDATOR'S MOTION AND INCORPORATED
SUPPORTING MEMORANDUM FOR APPROVAL OF
SETTLEMENT AGREEMENT AND RELEASE WITH

SE CI IRITY I,IF'F], OF' DE,NVE,R INSURANCE COMPANY

Glenn A. Perlow, Bank Commissioner for the State of New Hampshire, in his capacity as

Liquidator of Noble Trust Company (the "Liquidator" and "Noble Trust," respectively), by his

attorneys, the Office of the Attorney General, Sheehan Phinney Bass f Green, Professional

Association and Drummond Woodsum, moves for the entry of an order approving the Settlement

Agreement and Release dated as of January 21,2014 (the "Settlement Agreement")l by and

between the Liquidator and Security Life of Denver Insurance Company ("Security Life").2 This

Motion is supported by the Affidavit of Robert A. Fleury dated January 30,2014 (the "Fleury

Affidavit"). In support of this motion, the Liquidator states as follows:

I In accordance with the Liquidator's Assented-To Motion to Approve Notice and Objection Procedures for Hearing
on Motion and Incorporated Supporting Memorandum for Approval of Settlement Agreement and Release with
Security Life of Denver Insurance Company and this Court's Order Establishing Settlement Agreement Review
Procedures dated December 5,2072, a redacted copy of the Settlement Agreement is attached hereto as Exhibit A.
Parties wishing to review the unredacted Settlement Agreement may do so by contacting the Office of the Liquidator
and following the Court approved procedures, including the execution of a confidentiality agreement. To the extent

the redactions are of personal identifling information thatan individual has requested be kept confidential, the

Liquidator will not reveal such information without authorization from the particular individual or further order of
the Couft.

2 Security Life has consented to the filing of this Motion and wholly supports the approval of the Settlement

Agreement. To the extent that any representation is based solely on the Liquidator's books and records, Security
Life neither agrees with nor disputes any such representation.
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Background

l. In2003, Noble Trust was organized and chartered under the laws of the State of

New Hampshire as a non-depository banking corporation, and subject to regulation by the New

Hampshire Banking Department (the "Banking Department"). Colin P. Lindsey ("Lindsey") was

the president of Noble Trust and chairman of its board of directors.

2. As a result of irregularities discovered by the Banking Department's 2008

examination of Noble Trust, on February I l, 2008, Commissioner Peter Hildreth commenced a

liquidation proceeding by filing a Verified Petition for Liquidation (the "Liquidation Petition") in

this Court, seeking the appointment of a liquidator for Noble Trust pursuant to RSA 395:1, as

well as related injunctive relief against Noble Trust pending this Court's ruling on the

Liquidation Petition (the " Liquidation Proceeding").

3. On March 27,2008, this Court entered an order (the "Liquidation Order")

appointing Commissioner Hildreth as liquidator of both Noble Trust and its parent company,

Aegean Scotia Holdings, LLC ("Aegean Scotia"). The Liquidator is the duly appointed

successor liquidator of Noble Trust and Aegean Scotia by order of this Court dated February 1,

2013.

4. Prior to the commencement of the Liquidation Proceeding, Security Life issued

life insurance policy number 1612111 (the "Policy" or the "Waters Policy"), dated October 26,

2006 onthe life of Karl M. Waters, Jr. (the "Insured"), who is reflected in Noble Trust's books

and records as a Noble Trust client. The record owner of the Policy is the Karl Martin Waters,

Jr. Irrevocable Life Insurance Trust (the "Trust") as to which Noble Trust was co-trustee.

According to Noble Trust's records, Noble Trust paid or caused to be paid to Security Life

premiums in the amount of $500,000 on account of the Policy. Fleury Affidavit fl 3. The

premiums for the Policy were financed by means of loans totaling $500,000 from trusts
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established for Noble Trust investors as to which Noble Trust served as trustee, trust protector

and/or trust administrator. Id. The Policy was collaterally assigned by Noble Trust in its

capacity as trustee of the Trust, to Noble Trust in its capacity as creditor of the Trust. The

collateral assignment was duly acknowledged and recorded by Security Life on November 15,

2007. ld.

5. The records of Security Life further indicate that Security Life paid $560,718.50

in commissions in connection with its issuance of the Policy. Fluery Afhdavit fl 4.

6. The Liquidator contends that the Policy is part of the liquidation estate being

administered by the Liquidator pursuant to the Liquidation Order because, among other things,

Noble Trust is trustee of the Trust, which is the record owner of the Policy. As Trustee, Noble

Trust holds legal title to the Policy. Moreover, Noble Trust, in its capacity as creditor of the

Trust, holds a collateral assignment of the Policy and all rights related to the Policy to secure the

amount of the premium advanced by Noble Trust to the Trust. The Liquidator also asserts an

interest in the Policy because the procurement and issuance of the Policy and other life insurance

policies procured by Noble Trust was a critical part of the fuel that permitted Lindsey to

perpetuate the Noble Trust Ponzi scheme.3 Security Life and other issuers of life insurance

policies paid substantial commissions directly or indirectly to Lindsey or entities controlled by

him that Noble Trust then distributed to existing investors as fictitious prohts. The Liquidator

has no reason to believe Security Life had any knowledge of Lindsey's surreptitious dealings.

Noble Trust then used the commission income to help fund the premiums to procure other

fraudulently procured life insurance policies, thereby perpetuating the Noble Trust Ponzi

scheme. Fluery Affrdavit fl 5.

3 Security Life disagrees with this proposition, and others assefted by the Liquidator herein, and reserves all of its
rights in that regard.
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The Noble Trust cheme

7. Lindsey was operating Noble Trust as aPonzi Scheme at the time that the Policy

was issued. Between the time when Noble Trust sustained its undisclosed losses due to the

Sierra Investments and the time when the Banking Department took control of Noble Trust

(March 2008), Noble Trust continued to solicit and accept funds from clients totaling at least

$4.5 million under the same promise of l2Yo returns that had been made to existing clients.

Fleury Affidavit fl 6. Instead of investing the new clients'money in legitimate investments,

however, Noble Trust used some of these funds to pay fictitious profits to other clients and to

redeem principal and pay interest to clients who terminated their relationship with Noble Trust.

Id. However, the flow of incoming investments was insufhcient for Lindsey and Noble Trust to

maintain the concealment of the Sierra Investment losses. Id.

8. To continue the fraudulent concealment of its losses and perpetuate the Noble

Trust Ponzi scheme, Lindsey devised and carried out a plan based upon the procurement and

issuance of life insurance policies for the elderly, generally with face values between $3 million

and $10 million. Fleury Affidavit 1T7. At Lindsey's direction, Noble Trust, acting as trustee or

trust protector, caused applications to be submitted to various insurers, including Security Life.

Many of the applications misrepresented the applicants'net worth or income, or averred that

coverage was being sought as a means of individual estate planning. Id. Many of the insurance

policy applications misstated the source of the premium financing, the terms of the premium

financing, or both. Id. In reality, many of the individual insureds were persuaded to apply for

insurance in part through promises of profits from the sale of their policies on the lucrative

secondary market after the contestability period expired. Id. These insureds had little or no

expectation that either they, or any other person with an insurable interest in their lives, would

ever receive any death benefit from the policies. Id.
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9. In most cases, once the policies were procured and issued, the insureds were not

required to pay any premiums to keep the policies in force through the end of the two-year

contestability period. Fleury Affidavit fl 8. Instead, the premiums were paid on their behalf by

means of limited-recourse premium financing loans (the "Premium Finance Loans"). Neither the

insured nor any other individual had liability for repayment of the Premium Finance Loans;

recourse was limited to the insurance trust, the sole asset of which was the life insurance policy.

Id. The Premium Finance Loans were often funded by other Noble Trust clients and their trusts,

investment management accounts or individual retirement accounts. Id. Thus, the insureds

under the policies were promised and received "something for nothing" - they paid no

premiums, incurred no personal liability for the Premium Finance Loans, and were promised

large windfalls for selling their policies after the contestability period expired.

10. In most instances, when the policies were placed in force, Lindsey or Balcarres

were paid substantial commissions (the "Commissions") directly by the insurers or indirectly by

the agents and producers that submitted the policy application. Fleury Affrdavit fl 9. The

commissions were often equal to or greater than the first year annual premium for the policies.

Some of the proceeds of the Commissions were used to fund premium payments for other

policies or to repay other Premium Finance Loans. Other proceeds of the Commissions were

used to cover up the loss of the Siena Investments through distributions of fictitious profits or

the repayment of principal to Noble Trust clients who had invested in Sierra, thus making it

appeat that the Siena Investments were still performing according to their terms. Id. Upon

information and belief, Lindsey and Noble Trust also intended to sell some of the policies (or the

beneficial interests therein) on the lucrative secondary market to perpetuate the Noble Trust

Ponzi scheme and continue to cover up the Sierra losses. Id.

51s0123477 l ì



1 l. The V/aters Policy fits the model described above. Mr. Waters paid nothing to

procure the Policy. The premiums were funded by loans from the accounts of other Noble Trust

investors. Fleury Affidavit fl 10. The loans are without recourse to Mr. Waters. Of the

Commissions paid by Security Life in connection with the Policy, the records of Noble Trust

indicate that at least $200,000 was paid, indirectly, to Lindsey. Id.

12. Thus, Noble Trust was operated as a Ponzi Scheme that utilized fresh investment

funds from its clients and the Commissions to pay fictitious profits to its existing investors, to

return principal to investors and to fund limited recourse Premium Finance Loans. The Waters

Policy was an integral part of that scheme. Fleury Affrdavit fl I l.

Summary of Settlement Asreementa

13. Under the Settlement Agreement, the Policy shall be deemed to be void ab initio

as of January 2I,2014 (the "Effective Date"), and as a consequence thereof, no individual or

entity shall have any rights with respect to the Policy.

14. The Settlement Agreement provides that Security Life shall pay the Liquidator a

litigation settlement payment. The Settlement Agreement requires that the amount of the

settlement payment be kept confidential.

15. Security Life and the Liquidator shall release each other from all claims in

connection with, arising out of, or in any way related to the subject matter of the Policy.

Security Life reserves the right to institute any action or pursue any claims it might have against

the Insured, Global Financial Investors, Griffin Financial Group, Inc., Ted N. Griffin or Kerry

Piandes.

o Notwithstanding the recitation in this Motion of the terms of the Settlement Agreement, this is a summary only and
all parties in interest are urged to read the Settlement Agreement. In the event of any conflicts or inconsistencies
between the summary contained in the Motion and the terms of the Settlement Agreement, the terms of the
Settlement Agreement shall control.

6
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16. By this Motion, and as provided for in the Settlement Agreement, the Liquidator

seeks to have all of the releases set forth in the Settlement Agreement be binding on any and all

parties asserting an interest in the Policy to the fullest extent of this Court's jurisdiction, and to

forever bar any and all claims concerning the matters contemplated by the Settlement Agreement

or the Policy, as set forth in Parugraph 17.

17. No person or entity that is or ever was the insured under the Policy, the owner or

beneficiary of the Policy, the holder of a beneficial interest in a trust that is the owner or

beneficiary in, the premium financer of, or an investor in, the Policy, who is or ever was an

investor in Noble Trust or Aegean Scotia (collectively "Investors"), or who is or ever was a

creditor of Noble Trust or Aegean Scotia (collectively "Creditors") shall commence, ftle, ot

prosecute a suit, arbitration, or other legal proceeding in any court or tribunal or before any

arbitral body or panel, or assert any claim or cause of action in any such proceeding or forum,

against Security Life or any ofits predecessors, successors, assigns, or afftliates, or against their

respective directors, officers, or employees in their capacities as such, that is in any manner

based on, or seeks any remedy or relief relating to: (1) Security Life having entered into and

complied with the Settlement Agreement (2) any such insured, owner, beneficiary, investor or

creditor having either (A) dealt or contracted with the Liquidator, Noble Trust, andlor Aegean

Scotia, andlor each of their respective predecessors, successors, heirs, administrators, assigns,

partners, officers, directors, employees, agents, representatives, trustees, attomeys, affiliates and

all affrliated companies (collectively hereinafter the "Noble Parties") or (B) invested or agreed to

invest in the Policy, in a secondary market transaction related to the Policy, or in rights to or a

fractional interest in the Policy or (C) been named or designated, or agreed or intended to have

been named or designated, as a beneficiary of the Policy, regardless of whether any such

designation ever was, or was ever agreed or intended to be, irrevocable. Any and all claims and
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causes of action held by or accruing to any Investors andlor Creditors against Security Life

within the scope of this paragraph, however denominated, regardless of the allegations, facts,

law, theories, or principles on which they may be based, including but not limited to claims for

damages, contribution, or indemnity, against Security Life, by any Investor and/or Creditor and

by any person who acquired an interest in the Policy from or through an Investor or Creditor,

including but not limited to persons that are parties to this proceeding and all others who receive

notice of this Motion, the Approval Order (defined below) or of this paragraph, whether such

claims now exist or have accrued or may in the future exist or accrue, shall be extinguished,

discharged, satisfied, and otherwise unenforceable, all to the fullest extent of the Court's

jurisdiction.

18. Notwithstanding anything in the preceding parugraph, however, nothing in the

Settlement Agreement shall prevent any Investor or Creditor from continuing to assert a timely

filed claim against the liquidation estate of Noble Trust and Aegean Scotia.

19. The surrender of the Policy shall be free and clear of all liens, claims and interests

in the Policy of any kind or nature whatsoever held by any individual or entity. All such liens,

claims and interests against the Policy shall be subject to allowance or disallowance as part of the

claims adjudication process in the Liquidation Proceeding, including under any Plan of

Liquidation that this Court may approve.

20. By its terms, the Settlement Agreement does not become effective unless and

until the entry of a final order (the "Approval Order") by the Court in the Liquidation Proceeding

approving the Settlement Agreement. The Approval Order shall become f,rnal on the date that it

shall have become non-appealable or, in the event of an appeal(s), on the date that it has been

affrrmed after all appeals therefrom have been exhausted.
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The Liquidator Has the Authority To Te@

2l . Noble Trust is trustee of the Trust, which owns the Policy. Under the terms of the

Liquidation Order, the Liquidator is authorized and directed to take control of all Noble Trust's

assets, specffically including life insurance policies held in trusts as to which Noble Trust is

trustee, and to preserve and liquidate them for the benefit of Noble Trust's clients and creditors.

The Liquidation Order provides that, "The Liquidator is directed forlhwith to take possession of

and secure the assets, property, books, records, accounts, and other documents of fNoble Trust],

Balcarres, and Aegean Scotia and to administer them under the orders of this Court, and is vested

with exclusive possession, custody and control of all of the property . . . of fNoble Trust],

Balcarres and Aegean Scotia, wherever located and by whomever possessed . . ." Id. at 3, fl (d).

The Liquidator is also "authorizedto transfer, invest, re-invest and otherwise deal with the assets

and property of [Noble Trust] and Aegean Scotia as to effectuate their liquidation . . . ." Id. at 3,

ï (").t Legaltitle to the Policy and other insurance policies rests in Noble Trust and, therefore,

the policies are property of Noble Trust within the meaning of the Liquidation Order. Lest there

should be any doubt, the Liquidation Order expressly provides that, for purposes of the Noble

Trust liquidation, Noble Trust shall include "all sub-trusts and protected trusts in which fNoble

Trust] holds an interest, whether directly or indirectly." Id. at 3, fl (b). The'Waters Policy is held

in such a trust, and, therefore, the Liquidator is authorized and directed to exercise control over

the Policy.

22. The Liquidation Order specifically idenfifies life insurance policies held by Noble

Trust as trustee as property of Noble Trust and forbids third parties from exercising control over

that property:

5 The Liquidator is not acting as trustee, co-trustee, or trust protector for any ofthe trusts or sub-trusts established by
Noble Trust for its clients. The Liquidation Order does not confer that status on the Liquidator, and the Liquidator
has not sought that status except upon motion to this Court for specified purposes.
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[A]ll persons are hereby permanently enjoined and restrained from . . . any
act to obtain possession of property of NTC, Balcarres, or Aegean Scotia,
or to exercise control over property of those entities, including, without
limitation, any actto terminate, cancel, revoke, void or otherwise alter any
policies of insurance (i) issued to or for the benefit of NTC or any of its
clients, or (ii) in which either NTC, Balcarres, or Aegean Scotia holds an
interest (including as trustee, protector, or as property of a sub-trust), or
(iii) which were issued through Balcarres for the benefit of NTC's clients;
unless such termination, cancellation, revocation or alteration shall have
been first approved by either the Liquidator or this Court . . . .

ld. at 4-5,11 ûX3). Moreover, the Order Clarifying Order Appointing Liquidator entered by this

Court on June 10, 2008, makes clear that: "The Liquidation Order is intended and means to

prevent and enjoin the Policies . . . from lapsing for nonpayment or nonperformance of any

obligation due, overdue, or becoming due thereunder . . . ."

23. The Liquidator's treatment of the Policy is also consistent with the rights of Noble

Trust as collateral assignee of the Policy. The Collateral Assignment expressly provides that the

assignee of the Policy may "surrender the policy and receive the surrender value." Fleury

Affidavit fl 3.

24. The Liquidator's treatment of the Policy in the Settlement Agreement is consistent

with prior settlement agreements approved by this Court and, more generally, the treatment of

assets that remain in a Ponzi scheme when the scheme is discovered and terminated.6 Courts in

Ponzi scheme cases uniformly endorse the pooling of assets and pro rata distribution where "the

funds of the defrauded victims were commingled and where victims were similarly situated with

respect to their relationship to the defrauders." Kathy Bazoian Phelps & Steven Rhodes, The

Ponzi Book: A Legal Resource for Unraveling Ponzi Schemes $ 6.05[1][b](2012) (quoting

S.E.C. v. Credit Bancorp. Ltd.,290F.3d 80, 88-89 (2dCir.2002)); see also Cunningham v.

6 Security Life neither agrees with nor disputes any of the Liquidator's legal arguments in support of the Liquidator's
authority to allocate assets that remain in a Ponzi scheme. Security Life reserves the right to contest the Liquidator's
position in the event that the Settlement Agreement is not approved by this Court.
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Brown, 265 U.S. l,13 (1924); U.S. v. Durham, 86 F.3d 70,7215th Cir. 1996); Hirsch v. Arthur

Anderson & Co.,72F.3d 1085, 1088 n3 (2d Cir. 1995); S.E.C. v. Elliott,953F.2d1560,1569

1l lth Cir. 1992); S.E.C. v. Byers, 637 F.Supp.2d 166,179-80 (S.D.N.Y. 2009); Jobin v. Youth

Benefits Unlimited (In re M&L Bus. Mach. Co.), 164 B.R. 148, 151 (D. Colo. 1994); Gaffney v

Rubino (In re Builders Capital & Servs.. Inc.), 317 B.R. 603,611 (Bankr. V/.D.N.Y. 2004);

Henderson v. Allred (In re W. World Funding. Inc.), 54 B.R. 470,475-76 (Bankr. D. Nev. 1985).

Courts have deemed these equitable principles "especially appropriate for fraud victims of a

'Ponzi scheme' . . . . In such a scheme, whether at any given moment a particular customers'

assets are traceable is 'a result of the merely fortuitous fact that the defrauders spent the money of

other victims first."' Credit Bancorp ,290 F .3d at 89 (internal citations omitted). Such cases "call

strongly for the principle that equality is equity . . . ." Cunningham, 265 U.S. at 13.

25. Courts in Ponzi scheme liquidations and receiverships have applied the principle

of pooling even where a claimant can identify its asset among the property of the estate. For

instance, in S.E.C. v. Elliott, investors in a Ponzi scheme transferred identifiable securities to the

Ponzi perpetrator. Prior to the receivership, the perpetrator sold some, but not all, of the

securities. The investors objected to the pooling and ratable distribution of their identifiable

securities, but the trial court approved the receiver's plan and the Eleventh Circuit affirmed,

holding that:

These investor/appellants are attempting to recover the securities that
Elliott retained with their names on them. Legally, these investors
occupy the same position as the other investors whose securities were
sold. All investors were defrauded. All investors \ilere cleverly
persuaded to part with their securities. . . . "To allow any individual to
elevate his position over that of other investors similarly 'victimized'
by asserting claims for . . . reclamation of specific assets . . . would
create inequitable results, in that certain investors would recoup I00%
of their investment while others would receive substantially less. . . .

[I]n the context of this receivership the remedy . . . to trace and reclaim
specific assets . . . is disallowed as an inappropriate equitable remedy."
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We cannot say that the district court abused its discretion A
district court has broad powers and wide discretion to determine the
appropriate relief in an equity receivership. . . . [S]ince these creditors
occupied the same legal position as other creditors, equity would not
permit them a preference; for "equality is equity."

S.E.C. v. Elliott,953 F.2d at 1569-70 (internal citations omitted). Similarly, in Credit Bancorp,

the Second Circuit considered "whether shares of stock transferred to a company that defrauded

the transferor and numerous other victims can be included in the receivership estate of the

defrauding company for purposes of apro rata distribution to the defrauded victims." Credit

Bancorp, 290 F.3d at 82. The court noted that the particular investor's "claim is distinguishable

from that of many of CBL's customers only in that the eight million Vintage Petroleum shares it

deposited were not converted into cash and are currently being held in CBL's brokerage

accounts." Id. at 85. The court then rejected the investor's arguments for reclamation and

affrrmed the district court's distribution scheme:

[W]hatever . . . interest [the investor] might have in the . . . shares . . .

does not defeat the equitable authority of the District Court to treat all
the fraud victims alike . . . and order a pro rata distribution. Courts
have favored pro rata distribution of assets where, as here, the funds
of the defrauded victims were commingled and where victims were
similarly situated with respect to their relationship to the defrauders. . .

Id. at 89 (intemal citations omitted).

26. The fact that the Policy was held in a trust does not alter the Liquidator's authority

to deal with the policy or the appropriateness of his proposed exercise of that authority. As noted

above, the Liquidation Order makes clear that the Policy is property of Noble Trust to be

administered by the Liquidator. The Liquidation Order itself brings property held in trust into

the Noble Trust liquidation estate. Moreover, the Trust, and the other irrevocable life insurance

trusts that were formed to hold the high value life insurance policies procured by Noble Trust,

were a critical part of the Noble Trust Ponzi scheme. A trust may be unenforceable where its
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purpose is fraudulent, illegal, or contrary to public policy. 2 Austin Scott, William Fratcher &

Mark Ascher Scott and Asher on Trusts $ 9.1 at 468-7I (5th ed. 2006). "[C]ourts have held a

large . . . group of trusts . . . invalid[] on the ground that their enforcement would violate public

policy." Id. $ 9.3 at 472; see also Restatement (Second) of Trusts $ 62 (1959); Restatement

(Third) of Trusts $ 29(c) (2003). The New Hampshire Legislature has recognizedthat trusts may

be put to an improper purpose with respect to so-called Stranger-originated life insurance. RSA

408-D: XVI provides: "Trusts that arc created to give the appearance of insurable interest and are

used to initiate policies for investors violate insurable interest laws and the prohibition on waging

on life."

27. As a general matter, the interests of public policy obviously include discouraging

fraudulent activity. Giving effect to the insurance trusts, which themselves were a central

element of the Noble Trust Ponzi scheme, would promote and perpetuate,rather than discourage,

Noble Trust's fraud. Moreover, as described above, in the context of Ponzi schemes, public

policy and sound equitable principles also demand the pooling of assets for pro rata distribution

to similarly situated creditors. There is ample legal precedent supporting the authority of courts

in Ponzi scheme cases to ignore the existence of separatelegal entities in order to ensure a fair

distribution to all claimants. See, e.g., V Res. 233 F.3d 575 (5th Cir. 2000);

Marchese v. Leverage Grp.,2009 U.S. Dist. LEXIS 13318 (E.D.N.Y. Feb. 20, 2009); In re

Burton Wiand Receivership Cases,2008 U.S. Dist. LEXIS 27929 (M.D. Fla. Mar. 26,2008);In

Nat'l Fin. 2006 U.S. Dist. LEXIS 16612 (S.D. Ohio Feb.27,

2006); Fid. Nat'l Title Ins. Co. of NY v. Intercounty Nat'l Title,2002 U.S. Dist. LEXIS 16002

G\f.D. Ill. July 8,2002).

28. This Court also possesses broad power to grant relief as a court of equity. See

RSA 498:l; see also Boynton v. Figueroa, 154 N.H. 592,608 (2006) (holding that the court has
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"broad and flexible equitable powers which allow it to shape and adjust the precise relief to the

requirements of the particular situation."). The statute governing bank liquidations further

supplements this equitable power. See RSA 395:2 (court may issue orders "as equity may

require"); see also In re Liquidation of The Home Ins. Co., 154 N.H. 472,482,488, 490 (2006)

(discussing equitable powers in context of bank liquidation); I Ralph E. Clark, The Law and

Practice of Receivers $ 258 (3d ed. 1959) (discussing equitable powers of receivers generally).

Courts' equitable powers with respect to insolvent estates are "invoked to the end that fraud will

not prevail, that substance will not give way to form, that technical considerations will not

prevent substantial justice from being done." Pepper v. Litton, 308 U.S. 295,305 (1939).

Strictly applying trust principles in this case so as to deny the Liquidator the ability to deal with

the Policy would elevate form over substance and prevent substantial justice from being

accomplished.

29. In the absence of the Settlement Agreement, the Liquidator would seek to have

the Policy declared void and to compel Security Life to return to the liquidation estate of Noble

Trust the premium paid on account of the Policy. In the course of negotiating the Settlement

Agreement, Security Life represented that if the settlement had not been agreed upon, it would

seek a ruling that the Policy was not properly included within the liquidation estate and that the

Liquidator has no valid interest in the Policy. Security Life also contended that it was not

required to return any of the premiums to the Liquidator due to the equitable offset of its claims

arising from the substantial commissions it paid in connection with the Waters Policy, and

further asserted that courts have permitted insurers to void policies procured through fraud or

that lack a valid insurable interest without requiring the insurer to refund premiums. Security

Life would also assert the right to impose various charges, expenses and other costs provided for

under the Policy that would reduce the amount of premiums that it would be required to return in
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any event, even without respect to its claim of setoff. The Liquidator would dispute the merits of

these legal theories.

30. The Liquidator has agreed, in a letter agreement with Security Life, that if the

Settlement Agreement is not approved and the parties cannot achieve a substitute settlement to

their mutual satisfaction, the Liquidator will not object to a Motion brought by Security Life in

the Superior Court for the sole purpose of seeking relief from the Order Appointing Liquidator

and the Order Clarifying Order Appointing Liquidator in order to file a complaint in the New

Hampshire Superior Court seeking a declaration as to the validity of the Policy. The letter

agreement does not affect or limit the right of the Liquidator to seek return of the premiums paid

on account of the Policy or to seek any other relief in respect to the Policy.

31. The Liquidator and Security Life believe the Settlement Agreement is fair,

reasonable and adequate, and is the result of arms-length negotiations between the parties and

their counsel. The Settlement Agreement will result in the payment of a material sum to the

estate by Security Life. Therefore, the Settlement Agreement maximizes the value of the

liquidation of Noble Trust by creating a fund that will be available to claimants of the estate,

subject to further order of this Court, relieving the estate of fuither costs and from the potential

risk of litigation with Security Life.

32. The Liquidator therefore believes that entering into the Settlement Agreement is

an appropriate and prudent exercise of the Liquidator's judgment, and that the settlement resolves

the pending dispute between the Liquidator and Security Life on terms that are advantageous to

the liquidation of Noble Trust and Noble Trust creditors.

33. Accordingly, the Liquidator believes that approval of the Settlement Agreement is

in the best interests of Noble Trust, its creditors, and all parties in interest. See In re Liquidation

of The Home Ins. Co., 154 N.H. 472,489-90 (2006).
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Filine and Service of Obiections

34. Objections to this motion, if any, must be in writing and hled with the Clerk of

the Court (Offrce of the Clerk, Merrimack County Superior Court, 163 North Main Street,

Concord, New Hampshire, 03302), and served upon the following parties so as to be actually

received on or before the objection deadline imposed by the Court; i.e. any objections filed with

the Court must also be either hand delivered to counsel or, if served by mail, then also

transmitted electronically to counsel that same day:

(a) attorneys for the Liquidator: (i) Offlrce of the Attorney General, 33

Capitol Street, Concord, New Hampshire 03301 -6397, Attn.: Peter

C.L. Roth, Esq., fax: (603) 223-6269, email:
peter.roth@doj.nh.gov, and (ii) Sheehan Phinney Bass r Green
Professional Association, 1000 Elm Street, P.O. Box 3701,
Manchester, New Hampshire, 03 l0 5 -370 1, Attn. : Christopher M.
Candon, Esq., fax: (603) 627-812I, email: ccandon@sheehan.com;

(b) attorneys for Security Life: Drinker Biddle & Reath LLP, One
Logan Square, Suite 2000, Philadelphia, Pennsylvania 19103,

Attn: StephenA. Serfass, Esq., fax: (215) 988-2757, email:
stephen. serfass@dbr.com; and

(c) counsel of record in this proceeding (whose names and addresses

may be obtained from the Clerk's Offrce).

V/HEREFORE, the Liquidator requests that the Court (i) enter an order, in substantially

the same form submitted herewith as Exhibit B, granting the Motion and approving the

Settlement Agreement, and (ii) grant the Liquidator such other and further relief as is just
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Dated: January 30,2014

Respectfully submitted,

GLENN A. PERLOV/, BANK COMMISSIONER
OF THE STATE OF NEW HAMPSHIRE,
AS LIQUIDATOR OF NOBLE TRUST COMPANY

By his attorneys,

ANN M. RICE, DEPUTY ATTORNEY GENERAL

t,lt C,L /lrh^ h"M
Peter C.L. Roth Q.{H Bar 14395)
Senior Assistant Attorney General
NEW HAMPSHIRE DEPARTMENT OF JUSTICE
33 Capitol Street
Concord, NH 03301-6397
(603) 271-367e

-and-

SHEEHAN PHINNEY BASS + GREEN
PROFES SIONAL AS SOCIATION

Chri M. Candon (NH Bar 21243)
1000 Elm Street, P.O. Box 3701
Manchester, NH 03 105-3701
(603) 627-8r3e
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EXHIBIT A



SETTLEMENT ÄGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreemenf'), is made and entered into this

2lst day of January, 2014 (the "Effective Date"), by and between Security Life of f)enver

lnsurance Company ("Security Life") and Glenn A. Perlow, Bank Commissioner of the State of

New Hampshire, as duly appointed Liquidator (the "Liquidator") for Noble Trust Company

("Noble") and Aegean Scotia Holdings, LLC ("Aegean") (collectively, the "Parties" and each

individually a "Party").

WHEREAS, On October 26,2006, Security Life issued life insurance policy number

1612111 (the "Policy") on the life of Karl M. 'Waters, Jr, (the "Insured"), who is reflected in

Noble's books and records as a client of Noble; and

WHEREAS, Noble is the trustee of the Karl Martin Waters, Jr. Irrevocable Life

Insurance Trust (the "Trust"), which is the record owner and beneficiary of the Policy; and

WHEREAS, on November2,2007,the Policy was collaterally assigned to Noble, which

was acknowledged and recorded by Security Life on November 15,2007; and

WI{EREAS, on February 11, 2008, Peter C. Hildreth, Bank Commissioner of the State of

New Hampshire, filed a petition for liquidation of Noble in the Superior Court of Menimack

County, New Hampshire (the "Court"), initiating the matter captioned In re Liquidøtion of Noble

Trust Contpany,Docket No. 08-E-0053 (the "Liquidation Proceeding"); and

WIIEREAS, on March 30,2008, the Court entered an order in the Liquidation

Proceeding (the "Order Appointing Liquidator") appointing Peter C. Hildreth to act as liquidator

for Aegean and Noble (which, for the purposes of the Liquidation Proceeding, was decmed to

include all sub-trusts and protected trusts in which Noble held an interest, directly or indirectly,

including serving as trust protector) and to take possession of and control all assets of Aegean



and Noble, and granting injunctive rclief with respect to certain insurence policics that have been

asserted by tbe Liquídalor to bc a part ofthc liquidation estate (including the Policy), all æ set

forth in the Order Appointing Liquidator; and

WHEREAS, on June I l, 2008, the Cor¡¡t cniered zur order in the Liquidation Proceeding

(the "Order ClariSing Order Appointing Liquidator") cluifyirrg its injunction against the

insurers (including Security Lift) that issued life insu¡ancc policies (including drc Policy) subject

to the Order Appointing Liquidator, to include prohibiting such insr¡ers from claiming that any

such policy either had or could lapse, terrninate, or otherwise cxpire by reason of nonpaymenl of

premium witfiout cither the Liquidator's oonsent or an order of thc Court; and

WI{ËRBAS, onNovernber 13, 2009, tho Liquidator obtained a judgment in thc Coul

againsl Balcarres Group, LLC ("Balcarres"), ån entity inadvertently misidcntiñed in the Order

Appointing Liquidator as a wholly-owned subsidiary ofNoblc, pursutnt to which judgment thc

asscts of Balcarrcs werc decla¡ed to be property of thc Liquidstion Proceeding; and

WHEREAS, tbe Parties now desi¡e fo resolve any and all disputes related to the Polic¡

S€curíty Life's involvement in thc Liquidation Procoeding related to the Policy, and any ard all

claims that the Liquidalor and Security Lífe may have againl each other therein concernÍng or

related to the Policy, to buy their rr"dØ, and to avoid the attendant costs a¡rd expenscs associated

with liligation with one another, on lhe terns and conditíons he¡çinafter set forth,

NOW TIIEREFORE, in considcration of the mutual covenants, promíses, and waranties

set fbrth herein, including the above recitals, all of which are an integral part of this Agreement,

the Parties agre€ as follows:

l. Entry of thc Approval Order. lilithin twenty-onc (21) business days after the

latest of the execution of this Agrecment by each of the Parties, the Liquidator shall filc a motion
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(the "Molion') in the Liquidation Proceeding scokíng entry of an order (proposerl to thc Cor¡¡t in

a form approved by the Liquidator and acceptable to Security Life and referred to hercin as the

"Approval Order'): (t) approving the Agreement; (2) granting relief from thc Order Appointing

Liquidator and the Order Clariffing Order Appointing Liquidetor such that thc Policy is deemed

void øö ìnltio; and (3) providing for the Bar of Claims (as defined nnd described in Paragraph

20(c).

Ths Parties agree that the covenants oontained in this Âgreement are expressly

cnndilioned upon thc entry by the Court In the Liquidation Proceeding of the Approval Ordcr,

which must not materially altcr any of the terms of tbis Agrement ¡nd which shall have become

final and no longer subject to appeal, or in the event ofan appeal, shcll have been aftirmed after

all appeals therefr,orn have been exhausted ("Final").

2, Surrcoder of tüe Policy.

(a) Delivery of Pollcy l)ocumeutc. WithÍn ten (10) busincss deys of the

Approval Order becoming Final, thc Liquidator will tansmit 1o Security L,ifc a siped

ccrtiñc¡tÍon (the "Certífication'), in the form attached as Exhibit l, lhat he relinquishes all rights

and interest in all documents, copies a¡d electronic records generated or produced by or on

bohalf of Sccurify Life and relating to thc Policy (thc "Polioy Documents'), including the

original Policy. The provision of the Certification shall be deemed a constn¡ctive tendcr of the

Policy Docurnents, and shall be thc surrende¡ by the Líquidator of thc Policy as conJirm¿tion tbat

it is void ab initlo.

However, nothing in this Paragraph 2(a) shall prevent the Liquidator from utilízing any of

thc Policy Documents a.s cvidence ìn the course of administeríng any claim agaínst the

liquidation estate in connection with the Policy, and the Liquidator cxpressly reserves the right to
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so utilize the Poliry Documenfs. Any such use by the Liquidator of the Policy Documenls will

not irnpact the fact that the Polícy has been sunendercd and is voÍd ab ínlllo,

(b) Surrender of the Policy. Regardless of the degrce to which the

Liquidator transmits the Policy Documents to Security Life and/or provides the Certification to

Secuity Lifc, the Polioy shall be de¿med to be officially sunendered as soon as the Settlemcnt

Funds (defined in Paragraph 3 of this Agreemenl) are paid to the Liquidalor as detailed in

Paragraph 3 of this Agreement.

3. Payorentofsettlementf'undsbySecurityLife. Withinten(10)businessdays

after the Liquidator's delivery of the Certificatíon to Security Life, but in any cvent no later than

fwenty (20) business days afrer the Approval Order becoming Final, Security Life shall wire

transfer to the Liquidator the amount oilAhc "settlementFunds') as a settlÊment

payment.

4. The Policy isYolilAb Inltío- ÍJponthe Approval Order becoming Final, as set

forth in Paragraph l, the Policy shall no longer be subject to the Orde¡ Appointing Liquidator or

the Order Clarifying Ordu Appointing Liquidator, and shall be decmcd to be void ab initio as of

the Dffective Date, At that time, no individual or entity shall have any rights with respect to tho

Policy.

5. Security .Life Rele¡se of Cl¡ims. Fo¡ valuable consideration, the receipt and

suffciency of which is hereby aoknowledged, Security Life, and each of its respoctive

predecessors, successors, beirs, administrators, assigns, pafners, officers, direottlrs, ernployees,

âgents, representatives, trustees, aforneys, affiliates and all affrliated cornpanies, hereby

ircvocably and unconditionally rcleases and forever di.sclrarges the Liquidator, Noblc and

Aegean, and each oftheir respeclive predccessors, sucoessors, heirs, adrhinistrators, assigns,
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pärtncrs, officers, dircctors, employees, agents (except for Producers as defined in Paragrçh I

below, the t¡eatsnent of which is govemed by Paragnph 8 below), representatives, trustees,

attoroeys, affiliates and all affrliated companics from any and all actions, causes of action, suits,

debts, tiens, contracts, rights, agreements, obligations, promises, liabilities, olaims, dernands,

damages, confioversics, Iosses, costs, and expenses (including åttorncys' fees and costs), ofany

naturc whatsoever, known or unknowt, suspected or unsuspected, assertcd or unasserted, fixcd

or contingenl, whioh Security Life now has, owru, holds, or claims, at rny time hcretofore had,

owncd, held, or claimed, or may at any time in thc fr¡ture have, olryn, hold, or claim in connection

\Mith, arising out of, or in any way related to the subjcct matter of the Policy.

6. Rclc¡sc of Clalms Agrlnst Securlty Life. For valuablc consideration, the receþt

and sufficíency of which Ís hereby acknowledged, lÍe Liquiddor, on behalf of Noble and

Aegean, and each of thcir respective prrdecessorsf successots, lrcirs, administators, assignq

partners, officers, directors, employees, agents, rcprc.sentatives, trustecs, attorneys, añiliates aud

all sfrlí¡ted companies, trereby inevocably arrd unconditionally relca¡es and forevor discharges

S€crrrity Lift, and each of its respectÍve predeccssors, suoûossors, heirs, administrators, assigns,

partners, ofñcers, dircctors, employees, agents (other than "Producors," as defined iu Paragraph

8, thc beatmcnt of which is govcmcd ín acco¡dance with Paragraph 7), representatives, ttustees,

alorneys, affiliates a¡¡d all affiliated companies from any and all actions, causes of action, suils,

debts, líens, oontracts, righls, agreements, obligatioru, promises, liabilities, claims, demands,

darnages, controversics, losses, cols, and cxpenses, irrcluding attorneys' fees and costs ofany

natu¡e whatsoevcr, know¡r or unknown, suspected or unsuspccted, fixed or contingenÇ which thc

LiquÍdator, Noble, or Acgean now have, own, hold, or claim, at any timc berctoforc had, owned,
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hcld, or claimed, or may at any time in the ñ¡nrrc have, own, hold, or claim in connectionwit\

arising out oi or rclated to the Policy.

7, Liquidator, Noble, end Aegorn's Righfs ¡¡ fo Other Entitict, The Liquidator,

on behalfofNoble and Aegean, and e¡ch oftheir respective predccessors, successors, helts,

administators, assignso partners, officers, directors, employees, agents, repr€s€ntativcs, trustees,

attomeys, affiliates and all affiliated companies, hereby covcrunts and agrees notto pursue any

action related to the subject matter of thc Polioy against any per$on or entity (including the

Produccrs, ¿s defincd in Paragraph 8) not released in this Agreernent. However, if such person

or entity asse¡ts a claim (wtrether lcgal or equitable, in any form or manner) against the

liquidation estote or in connection with the Liquidation Procceding, the Liquidator r€sen es the

right to object to and defend against any suoh claim. The Liquidator hereby covenants and

agroes that, in the coruse of defending any claim asserted against tlre liquidation estate by a¡y

such pcrson or entity, hc will not assert any claíms seeking affirrratir¡e relief against such person

or entity. For the avr¡idance of any doubt, tlrc purpose of this provision is to ensure thzt Security

Life is not subject to liability, whaher third-party liabilíty, liability for indemnification, or any

other liability, a.s a result of any claim brought by the Liquidator.

The Liquidator agrees. upon reques by Security Life, to disolose copies ofany

documents and disclose any ddilional informetion acquired in defense of or pursuit of the

actions descdbed in this Paregtaph 7, to the extent thaf such disclosu¡e is not prevented by the

attorney-cìient privilege, the attorney work-product privilege, a confidentiality ordcr or

undelaking, or any other applicable privitege.

8. Rigbar ln Relatlon to ite Produccrs. Securify Life and cach of its respective

predecessors, sr¡ccessorsr heirs, administrators, assigns, partners, ofücers, directors, employees,
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agentsr repres€ntatíves, trustees, attorneys, affrliates and all affrliatcd comptnies, reserves the

right to institute any action or pursue any claims it migtrt have against Global Financial

Inv€stors, Criffin Financial Group, lho,, Ted N. Griffin, Kerry Piandes, or any of their respective

pártners, ofÍìcers, dircctors, broker general agencies, agents, affiliates and afûliated

companies,(collectively, the "Iloducers"),

Security Life agrees, upon request by the Liquidator, to disclose copies of any documents

end disclose any additional information acquircd in defense of or pursuit of the actions desøibed

in this Paragraph 8, to the extcnt that such disolosu¡e is not prevented by the attomcy-clienl

privílege, the attomey work-product privilege, a confìderrtiality ordcr or r¡ndertaking, or any

other applicable privilege.

9. Security Life's Clelms. Security Lifc has the right to pursuô any and all claims it

has againstthe Insurcd. In addition, Seou'ity Life has the right to ptusue any and all claims it

has against the Producers as dcscribed irr Patagraph 8 of lhis Agrcement

I0. Attoraeys' Fees ¡nd Cocb. The Partics expressly tmdcrstand and agtee that

othcr than as spcciñcally set forth herein, all attorneys' fees and any and all costs and experues

relatcd to the ncgotiation and preparation of this Agrecmcnt and the Motion shall be borne by the

Pafty that incuned such fees, costs, and cxpônses, and wilt not bc recovcrcd by eithcr Party from

the other Parly,

1 1. No Admissioo of Ltability. All of thc claims and defenses impacted by this

Agteemcnt a¡e denied and contested by each of the Pa¡ties, and nothing contained hcrein shall in

åny way be consln¡ed as or constitute an admission of fault, liability, or responsibility on the part

of either of the Partíes. F¡cb of the Parties denies liability and responsibility and is entcring into

this fureement in order to buy the Parly's peace and avoid fiuther litigation with each other and
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fhe costs and expenses associated therewift¡ and in so doing, each ofthc Parties denies any and

all liability and defcnses and statcs that the settlement rnade hereiu is entirely a compronîisc.

12. Complete Agreement This Agreement and the exhibits to this Ageement

constitute thc cntirc agreernent between and among the Pafies pelaíning to the subject matter

conuined in it. This Agreement supersedes all prior and contemporanoous reprcsentations and

undetstandings of the Pa¡ties, No srrpplemenl, modification, or âmendrnent þ this Agrecment

shall be binding unless cxeculed in a witing signcd by all ofthé Parties, exprcssly stating that

modiûsation is intcndcd.

13. Co¡fldentislity. This Agrecmcn! the scttlement contained herein and the tenns

thereof shall be conûdenti¿l exccpt for legal, regulatory a¡rd accounting purposes. The

Liquidator acknowledges that Security Life may disclose thc amounl of the Settlement Funds as

may be neccssary or eppropriate in connection with tre administration of Security Lift's

business, including in communications with reinsurers, thc Producers, ib lawyers, acÆounlånts,

auditors, and managernent. Among othcrthings, Senurity Lifc acknowlcdges that it will be

ncccssary for the Liquidator to disclosc this Agrtenrørt when filing with the coul the Molion

defined in Paragraph I of this Agreement and seeking the Approval Order, The Liquidator has

obtained an order perrnitting this Agreement to be filed undcr seal as to the Settlement Funds

paid as consideration for this Agteement, and thal conditions disclosu¡c of the amount of the

Settlement Funds on complÍance with such confìdentiûlity obligations as sct forth in thc order

dcscribcd in this sentence, The Liquidator acknowledges that Security Life retains thc right to

pt¡tsuc damages againsf. the Insu¡ed and/or the Producers to the extcnt set forth in this

Agreement. Security Life agrees that, in any action to rec,over such damages, it will voluntarily

disclose only thc total amount of the Settlement Funds.
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I{ in an action by Security Life to rÊcover such damages and except as otherwise

descríbed herein, or in any other legal or regulalory åction or proceeding, any pcrson reguests

that Secr.uity Life produce this Agteement, disclosc the terms of this Agræment¡ or file this

Agrecmcnt with the court, SecurityLife agrees fhat, before producing or ñling this Agrcement or

disclosing any terms, and, in any evenl, wÍthin five (5) business days of recciving notice ofthe

request, Security Lifc will; (i) provide written notice to the Liquidator by facsimílc to the

Liquidator and to the Liquidator's coursel (the Offïcc of the Attorney General of the State of

Ncw Hampshire and Shech¡n Phinney Bass + Grcerl, PA), and coopcrate with reasonablo effort.s

by the Liquidator to prcvent or limit such disclosure, production or filing; and (ii) requcst that

any disclosure or production of this Agreement be subject to a confidentiality order and any

filing of this Agreement be made under seal.

Similarly, should the Liquidator re¡:eive a request from any pcrson or entity, in

conncction with any legal or regulatory actÍon or procceding (othcr than fÍling the Motion or

scckiug thc Approval Ordcr), that the Liquidator producc this,ltgreemenl, disclose thc terms of

üris Agrcemcnq or filc this Agreement with the court, the Liquidator âgtees that, before

producing or filing this Agreement or disclosing any terms ofthis Agreement in connection with

any such requesq and, in any evËnt, within five (5) business days of recciving notice of the

request, the Liquidator will; (i) provide w¡ittcn notioc to Secu¡ity Life by facsimile to Security

Life's counsel, Drinker Biddle & Rcath LLP, and cooperete with reasonable cfforts by Seourity

Life to prevent or limít such disclosu¡c, production or filing; and (ii) rcquesl thát any disclosu¡p

or produotion be subject to a confidentiality order and any filing of this Agreement be madc

undcr scal,
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14. Rcpreseutalion. The Pa¡ties represent, acknowledge, a¡d warrant that they have

been represented in negotiations for, and in the preparation oi Utit Agreement by counsel of

rhcir choosing. The Parties r€pressnt and warr¿¡t that e¿ch has ¡e¿d this Agreement or hæ had it

rcad or explained by counscl, that eæh understands and is ftlly aware of its oontents and legal

effect, that each is voturrtaríly cnlering into lhis Agrccment after consult¡tion with counsel, and

that the porsons sigring this Agreement havo becn duly authorized to do so.

15. Auúhority. Each Party represents and watrants to lhe other th¿t it hâs thc full

power, capacity, and authority to etrter into thís Agrecment (subjcct, as to the Liquidator, to the

Approvel frer being cntercd), that neither of them has sold, assÍgned, or in any mânner

transferred, any claims which eitber of them ever had against the othcr to any third party, and

that no othet releases or settlemcnts are n€ccssary Êom any other person or entity to rclease and

dischargc completcly the other Pafy from tho claims specified herein,

16. Counterpañs. This Agreemenl may be siCn"d in counterparts, and when each

Pa¡ty has signcd and delívered one such coutrlcrpfit or copy thereof, each countorpart or oopy

süall bc decmcd an otiginal and, uÀen t¿kcn togc{her with the other signod counteçarts or

copies, shatl constitt¡tc one integraled contac! which shall bc binding upon and effective ss to

alt Parties. Facaimile signatr.¡es of the Parties shall have the sarne effect as original signah¡rËs'

1?. ÌVaiver of Bre¡ch. No breach of any provision hcreof can be waivcd except in

writing by the Party agaiust whom enfo¡cement ofthe waiver is sought. 'Waiver of one breach of

any provision he¡eof shall not be deemed to be a waiver of any other breach of the samc or âny

oüer provision hereof. Failure on the part of any Party to complain of any act or failure to act of

any other Party or to declare any other Parfy in dcfault herer¡¡rder, irrespeotive qfhow long such

failure continues, shall not co¡rstitute a waiver of the right of such Party hereunder.
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18, No Presuruption Agalnsú Dnfter. The undersigned Pæties have cooperated in

thc drafting and preparation ofthis Agreemcnt In any construction to be made of tris

Agreement, no presumption shall arise to any Party by virtuc ofparticipatlon in the drafring

hcreof.

19. Choice of L¡w ¡nd Venue. This Agrrement sbnll be govcmcd and construcd by

the substantive laws of thc State ofNew Hampshiro without regard to thc choicc of law rules of

Ncw Hampstrire or of any otherjurisdiction. Venue of any aotion relating to this Agreement

sha[ be er(clusive to the stato and fedcra.l coufs located ín the State of New Harnpshire,

20. Noticc to I¡terect Prrtieg.

(a) Upon thc execution of this Agreement by all the Parties, the Liquidator

shall scek an Order from tbc Court cstablishing notice and objection procedtres for the hearing

on the Motion and thc proposcd terms of this Agrcement (to thc extent not protected by the seal

ofthe court). Both thc motion seeking approval of the notice and objection procedur,es and thc

notice and objection procedures established mr:st be aoceptable to Security Lifc. Such motion

slull $cct approval of the mar¡ncr of notice (o be givcn to each and evcry individual or entity that

has filed a proof of claim in the Liquidation Proceedings (or to the assignee of such individual or

cnfity íf known to the Liquidator), or (to the extcnt known by thc Liquidator) wbo may bold a

claim against Noble, or whose namç appears on Noble's books ar¡d ¡rcords as beÍng a creditor, or

who is othorwise known by the Liquidator to assert any cntitlement fo any of the æsets of the

liquidation estate. The Liquidator rep¡esents that he has uscd his best efforts to oomply with the

requirements of NH RSA 395 tn identify all penons or entities that may be an interestod party

entitled to submit a claim in the Liquidation Proceçdings. Such motion shall also seek approval

of the provision of notice by publication in newspapers of general cjrculation in North Caroling
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the home state of thc Insured, and the USA Today, a¡rd suoh noticc shall be in a form and use

languagc acceptable to Secrrrity Lifc. Security Lifc and the Liquidator shall share equally in the

costofthepublicationnotice,providedthatSecurityLifc'sshareshallnotexceed$10,500. The

Liquidator shall publish this notice on such tcrms as approvcd by thc Court.

&) The Liquidator shall provide notice to ihæc persons or entities of the

Motior¡" the proposed terms ofthis Agrccment, the heuing date on the Motion, and the dcadline

and manner for scn¡ice of any objections to thc Motion, on suoh þrms as ale approved by tlre

Cor¡¡t.

(c) The Approval Order proposcd by the Liquidator to approve the Motion

will call for thc establishmcrit of a ba¡ of claims conccming lhc matters contemplaled by this

Agreemen! the Policy, and any rclated agrcÊments to thc fullcst e:,rtent of the Court's jurisdiotion

(the "Bar of Claims"). The Ba¡ of Claims shall bc in the form sct forth in Exhibit 2 to this

Agrccmen! and shall provido, in malerial pd, 8r¡ follows;

No person or cntity that is or ever was the insured, the owner or beneficiary of,
tbc holdcr of a benefiçial interest iu a trust that ís or ever wäs the owner or bcneficiary of,
tlrc premium fiaanccr of, or an investor in Security Lifc of Denver Insurance Company
("security Lifc') policy no. 1612l t I flhe Policy'), or who is or everwas an invesûor in
Noble Trust Company or Aegean ScotÍ¡ Holdings, LLC (cotlcctively "Investors') or who
is or çver was s cr€ditor ofNoble Trust Company or Aegean Scotia Holdings, LLC
(collectively "Creditors') shall commence, file, or prosecutc a suit, aúitratioq or other
legal prooeeding ín any couf or tribunal or boforc any arbiü'al body or panel, or asscrt
any claim or cause of astion in any such procceding or forum, against Security Life or
any ofíts predecessors, succsssorsr assigns, or affiliates, or againsl their respective
dircctors, ofûcers, or employees in their capacitias as sucl¡ tlrat is in any manner based

on, or seçks any remedy or rplief relating to; (l) Seourity Life having entered iilo and

oomplied with the Settlement Agreçm€nt and Release with the Liquidator by which the
Policy was agrced to be void ob lnilio, (2) ¡ny such insured, ownert bcnefÌoiary, investor
or creditor having either (A) dealt or contracted with the Líquidator, Noble Trust
Company, and/or Aegcan Scotia Holdings, LLC, and each of theír respective
predecessors, successors, heirs, adminisüators, assigns, partners' offrcers, dircctors,
employees, agents, representatives, tn¡st€es, attorneys! aftiliates and all affiliated
companies (collectively hereínafter the'Noble Partics') or (B) invested or agrecd to
invest in the Policy, in a secondary ma¡ket transastion related to the Policy, or in rights to
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or a fractional interest in üre Polioy or (C) becn named or designated, or agleed or
intcndcd to havc bcen named or dosiguated as a benefisiuy of the Policy, regardlcss of
whethcr any suoh designation ever was, or was ever agreed or intended to bq ìnevocable,

Any and all claims and causes of action held by of acoruing to any Investors or Crcditors

against Secuity Life witbin the scope of this p6ragraplq however denominated,

regardless ofthe allegations, facts, law, låeories, or principles on which they may be

based, including but not limitcd to claims for damages, contribution, or indcmnity,
against Security Life, by any Investor or Creditor and by any Person who acquircd an

inte¡est in the Policy from o¡ th¡ougÈ an Invcstor or Creditor, including but not limircd to
porsons that a¡c partios to this proceeding and all others who reccive notice of this Order
or of this paragraph, whother such claims now exist or have acon¡ed or may in the fi¡true
exist or accrue, are hcrcby cxtinguishd discharged, satisfied, and othenpise

unenfo¡ccsblc, all to the fuflest extent of the Court's jnrisdiction.

No¡vithstanding an¡hing in the preceding paragrapl¡ however, nothing in this

Order shall prevent my Invcstor or Creditor from asserting or continuing to assert åny

claim against thc liquidation estate of Noble Trust Company and Aegcan Scotia
Holdíngs, LLC.

21. De¡th of Insurcd. Tho Partics agrce that, as of the Eftctivc Date, the Polícy

ghall be doemed to bc void ab intlìo and no individual or entity shall h¡vc any rights with respect

to the Polioy, at law or in equity. Thc Parties further agreo that in the event of the death ofthe

Insu¡cd under the Policy gior to the Approval O¡der beooming Final, no claim slrall be

submittcd to Sccr.nity Lifc and no dcath bcnofit shallbc payable under thc Policy.

ÍSIGNATURES TO FOLLOW ON NEXT PAGEI
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IN WITTIBSS WHERBOF, e¡ch of the Partie¡ h¡s cxccutod thlc Agrccmcnt æ ofthc d¡ûo ehovn

noxttô ib dgnrfi¡rt,

Datcd; {on x 20t4

Mod: 2014

ofNorllmpohirc, æ Liquiddor ofNoblc Tnut
Company rnd Aogcan Holdings, LLC
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IN ¡TNESS WHBREOF, cach of tho Pa¡tlc¡ has exeauted this Agrooment a¡ of the date shown

noxt to lts signaturc.

Dated; L4
Lifs of Dcnver lnsurance ComPanY

D¡tcd¡ 2014
tlro Strto

of New Hampohins, as Liquidator of Noblo Trust
Compnny and Aegeen Holdi¡gs, LLC

t4



Erhlblt 1

L,iquldetor'r Certiflc¡tlon of Surrcnder
I, Cllenn A. Perlow, as liquidator forNoble Trust Company and Acgoan Scotia Holdings,

LLC, hereby su¡ænder all Policy Documcnts, as defined in that settlement agleement dated

by and between mysolf on the one hand, arrd Security Life of Denver

Insuranoe Compan¡ on the othcr hand, to Secruity Life of Dcnver Insurülce Company. I ccrti$
that, in my capacity as successor liquidator for Noblc Tnrst Company and Aegcan Scotia

Holdings, LLC, I claim no further rights and interests in the Policy Documents, and ocknowlcdge

thst the policy to which they relate is hereby deemed void ab lnllto,

Dated

t5



Exhiblt 2
Bgr of Cbimc

No person or entity that is or over \,vas the insured, the owner or beneficiary o{
the holder of a beneficial intcrest in a lrust that is or ever was lhe owner or beneficiary of,
the prcmium financer o{ or an investor in Securíty Life of Denver Insuurce Company
("secruity Life") policy no. 161211l ("tbe Polícy"), or who is or evc¡ was an inve*or in
Noble Trust Company or Aegean Scotia Holdings, LLC (collectively "Investors") or who
Ís or ever was a creditor of Noble Tnrst Cornpany or Aegean Scotia Holdings, LLC
(collectively "Creditors") shall commence, file, or prosccute a suit, atbiFation, or other
legal proceeding in any court or tibunal or before any arbitral body or panel, or assert

any olaim or cause of action in any such proceeding or forum, against Sccurity Life or
any of its predecesson, succ.esso¡!, assigns, or aflfiliates, or against thcir respective
directors, officers, or cmployees in their capacities as such, that is in any manner based

o4 or secks any remcdy or relief relatiug to: (l) Security Life having entcred into and

complied with the Settlement Ageement and Release with the Liquidator by whioh the

Policy was agreod to be void ab ìnltto, (2) any such insure{ owner, beneficiary, investor
or creditor having either (A) dealt or conhaoted with thc Liquidator, Noble Tn¡st
Company, and/or Aegcan Scotia Hotdings, LLC, and each of their respeotive
predecessors, suceessofs, heirs, administrators, assigns, pafners, ofñcers, directors,
employees, agents, rcprasentativca, tntstces, attorneys, affiliates and all aflili¡ted
companics (collectively he¡einafter tl¡c'Noble Parties") or (B) invested or agreed to
invest in låe Policy, in a sccondary markct transactiorr related to the Policy, or ín rights to
or e fractional inlerest in the Polþ or (C) been named or desigrrated, or agreed or
intended to have been narned or desigrated, as a beneficiary of the Policy, regardless of
whetlrer any such dcsignation ever was, or was ever agrced or intended to bc, inevocable,
Any and ¡ll claims and causes of action hetd by or acoruing to any Investors or Creditors

"gainst Sccurity Life within tbc scopc of this paragraph, howcvcr dcnomin¡ted,
rcprdlcss of thc allcgatioas, facls, law, fheories, or principlcs on which they may bc
based, including but not limited to claims for damages, contribution, or índernnity,
against Secrrity Lift, by any Investor or Creditor and by any person who acquired an

intcrest in the Policy fiorn or ttr¡ougù an Investor or Crcditor, including but not limited to
persons that a¡e partics to this proceeding and all others who receive notice of this Order
or of this paragraph whether such claims now exil or havc accrued or may in the ftture
exist or accrue, are hereby extínguished, discharged, satisfied, and othenviso
r¡nenforceable, all to the fi¡llest extent of the Cou¡t's jurisdiction.

No¡vithstanding an¡hing in tþe preccding paragraph, however, nothing in this
Order shall prevent åny Investor or Creditor frorn asseniqg or continuing to assert any
claim againsf thc liquidation estate of Noble Tmst Company and Aegean Scotia
Holdings, LLC.
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EXHIBIT B



THE STATE OF NEV/ HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT

Docket No. 08-E-0053

In the Matter of the Liquidation of
Noble Trust Company

ORDER APPROVING SETTLEMENT AGRE,EMENT AND RELEASE
WITH SECURITY LIFE OF DENVER INSURANCE COMPANY

Upon consideration of the Liquidator's Motion and Incorporated Supporting

Memorandum for Approval of Settlement Agreement and Release V/ith Security Life of Denver

Insurance Company dated January 30,2014 (the "Motion") pursuant to which Glenn A. Perlow,

Bank Commissioner for the State of New Hampshire, in his capacity as Liquidator of Noble

Trust Company (the "Liquidator" and "Noble Trust," respectively), seeks approval of a

Settlement Agreement and Release by and between the Liquidator and Security Life of Denver

Insurance Company (the "Settlement Agreement"); due written notice of the Motion, the hearing

on the Motion and the deadline for filing objections thereto having been given and served upon

all creditors, investors, and other interested persons entitled thereto, including by publication in

the manner specified by this Court's Order Approving Notice and Objection Procedures for

Hearings on Motions for Approval of Settlement and Release Agreements dated

_,2014 (the "Procedures Order"); this Court having reviewed the Motion, the Affidavit of

Robert A. Fleury in Support of the Motion and the unredacted Settlement Agreement filed under

seal in accordance with this Court's Order Establishing Settlement Agreement Review

Procedures dated December 5,2012; there being no objections to the Motion; having heard the

arguments and statements of counsel, and being otherwise fully advised in the premises; and

having found that approval of the Settlement Agreement is an appropriate and prudent exercise
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of the Liquidator's judgment, is fair and reasonable and is in the best interests of this estate and

its creditors; and, after due deliberation and sufficient cause appearing therefor; it is hereby

ORDERED, ADJUDGED, AND DECREED THAT:

1. The Motion is granted, and the Settlement Agreement is approved. The

Liquidator, Security Life of Denver Insurance Company ("Security Life") and all other parties

are authorizedto take all steps and execute all documents necessary or convenient to

consummate or otherwise enter into the Settlement Agreement. Neither the Liquidator nor

Security Life shall have or incur any liability to any person or entity with respect to any of the

actions required or permitted to implement the Settlement Agreement or for having entered into

the Settlement Agreement.

2. Having complied with the Procedures Order, the Liquidator has provided

adequate and suffrcient notice to investors, creditors, and any and all other interested persons

whose interests may be affected by the approval and implementation of the Settlement

Agreement, of the hearing on the Motion, the issues to be decided at the hearing, and the

deadline for filing objections. Accordingly, the Liquidator has complied with all applicable

requirements of due process with respect to the Motion and the relief requested therein.

3. The Settlement Agreement shall not become effective unless and until this order

becomes final. This order each shall become hnal on the date that it is no longer subject to

appeal, or in the event of an appeal(s), has been affirmed after all appeals therefrom have been

exhausted ("Final").

4. Upon this Order becoming Final, the Policyl shall be void ab initio as of the

Effective Date of the Settlement Agreement, and no individual or entity shall have any rights

I Capitalized terms used in this Order and not otherwise defined herein are intended to have the same meaning as

ascribed to them in the Settlement Agreement.
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with respect to the Policy, at law or in equity. In the event of the death of the Insured under the

Policy prior to this Order becoming Final, no claim shall be submitted to Security Life and no

death benefits shall be payable under the Policy.

5. V/ithin ten (10) business days of this order becoming Final, the Liquidator will

transmit to Security Life a signed certification, confirming that the Liquidator relinquishes all

rights and interest in the Policy Documents as well as the Policy, including the original Policy

(the "Certification"). The provision of the Certification shall be deemed a constructive tender of

the Policy Documents, and shall be the surrender by the Liquidator of the Policy as confirmation

that it is void ab initio, Regardless of the degree to which the Liquidator transmits the Policy

Documents to Security Life and/or provides the Certification to Security Life, the Policy shall be

deemed to be off,rcially surrendered as soon as the Settlement Funds (dehned below) are paid to

the Liquidator.

6. The Liquidator is authorized to utilize the Policy Documents as evidence in the

course of administering any claim against the liquidation estate in connection with the Policy.

Any such use by the Liquidator of the Policy Documents will not impact the fact that the Policy

has been surrendered and is void ab initio.

7. Security Life shall pay a litigation settlement payment of a confidential sum as set

forth in the Settlement Agreement (the "Settlement Funds") within ten (10) business days after

the Liquidator's delivery of the Certification to Security Life, but in any event no later than

twenty (20) business days after this Order becomes Final.

8. Upon this Order becoming Final, Security Life and the Liquidator shall be

deemed to have released each other from any and all claims in connection with, arising out of, or

in any way related to the subject matter of the Policy, and both Security Life and the Liquidator

are hereby released from liability associated with any such claims, provided, however, Security
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Life retains the right to institute any action or pursue any claims it might have against Global

Financial Investors, Griffin Financial Group, Inc., Ted N. Griffin, or Kerry Piandes (collectively,

the "Producers"), and the Insured.

9. The Liquidator shall not pursue any action against any person or entity (including

the Producers) not released in the Settlement Agreement related to the subject matter of the

Policy. However, if such person or entity asserts a claim (whether legal or equitable, in any form

or manner) against the liquidation estate or in connection with the Liquidation Proceeding, the

Liquidator shall have the right to object to and defend against any such claim. In the course of

defending any claim asserted against the liquidation estate by any such person or entity, the

Liquidator shall not assert any claims seeking affirmative relief against such person or entity.

10. All the releases set forth in the Settlement Agreement shall be binding on any and

all parties asserting an interest in the Policy. Any and all claims concerning the matters

contemplated by the Settlement Agreement, the Policy, and any related agreements are forever

barred as set forth in Paragraph 1 1.

1 1. No person or entity that is or ever was the insured, the owner or beneficiary of,

the holder of a beneficial interest in a trust that is or ever was the owner or beneficiary of, the

premium financer of, or an investor in the Policy, or who is or ever was an investor in Noble

Trust Company or Aegean Scotia Holdings, LLC (collectively "Investors") or who is or ever was

a creditor of Noble Trust Company or Aegean Scotia Holdings, LLC (collectively "Creditors")

shall commence, file, or prosecute a suit, arbitration, or other legal proceeding in any court or

tribunal or before any arbitral body or panel, or assert any claim or cause of action in any such

proceeding or forum, against Security Life or any of its predecessors, successors, assigns, or

affrliates, or against their respective directors, officers, or employees in their capacities as such,

that is in any manner based on, or seeks any remedy or relief relating to: (1) Security Life having
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entered into and complied with the Settlement Agreement and Release with the Liquidator by

which the Policy was agreed to be void ab initio, (2) any such insured, owner, beneficiary,

investor or creditor having either (A) dealt or contracted with the Liquidator, Noble Trust

Company, andlor Aegean Scotia Holdings, LLC, and each of their respective predecessors,

successors, heirs, administrators, assigns, partners, offtcers, directors, employees, agents,

representatives, trustees, attorneys, affiliates and all affiliated companies (collectively hereinafter

the "Noble Parties") or (B) invested or agreed to invest in the Policy, in a secondary market

transaction related to the Policy, or in rights to or a fractional interest in the Policy or (C) been

named or designated, or agreed or intended to have been named or designated, as a beneficiary of

the Policy, regardless of whether any such designation ever was, or was ever agreed or intended

to be, irrevocable. Any and all claims and causes of action held by or accruing to any Investors

or Creditors against Security Life within the scope of this paragraph, however denominated,

regardless of the allegations, facts, law, theories, or principles on which they may be based,

including but not limited to claims for damages, contribution, or indemnity, against Security

Life, by any Investor or Creditor and by any person who acquired an interest in the Policy from

or through an Investor or Creditor, including but not limited to persons that are parties to this

proceeding and all others who receive notice of the Motion, this Order or of this paragtaph,

whether such claims now exist or have accrued or may in the future exist or accrue, are hereby

extinguished, discharged, satisfied, and otherwise unenforceable, all to the fullest extent of the

Court's jurisdiction.

12. Notwithstanding anything in the precedingparagraph, however, nothing in this

order shall prevent any Investor or Creditor from asserting or continuing to assert a claim against

the liquidation estate of Noble Trust Company and Aegean Scotia Holdings, LLC.
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13. The surrender of the Policy shall be free and clear of all liens, claims and interests

in the Policy of any kind or nature whatsoever held by any individual or entity. All such liens,

claims and interests against the Policy shall be subject to allowance or disallowance as part of the

claims adjudication process in the Liquidation Proceeding, including under any Plan of

Liquidation that this Court may approve.

So Ordered.

Dated: _,2014
Hon. Larry M. Smukler
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